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Week Date Topic 

1  Feb 23 No Class 

2 March 2 Topic 1: Chinese legal system in general-Chinese Legal Culture and 
Traditions 

3 March 9 Topic 1 Chinese legal system in general - Experience of Law in PRC 

4 March 16 Topic 2: Chinese Constitutional Law & Rule of Law-Chinese 
Constitution 

5 March23 Topic 2: Chinese Constitutional Law & Rule of Law-Legal 
Institutions and the Administration of Justice and Law 

6 March30 Topic 2: Chinese Constitutional Law & Rule of Law-Sources of Law 
and Law-making 

7 April 6 No Class 

8 April 13 Topic 3: Chinese laws in operation- public  law 

9 April 20 Topic 3: Chinese laws in operation-Foreign Investment Law 

10 April 27 Internship: Visit the legal department of a multinational company in 
Shanghai (The time may be changed) 
 

11 May 4 Topic 3: Chinese Laws in Operation – IP Law and Legal Transplant 

12 May 11 Topic 4: Dispute Resolutions 

13 May 18 Topic5-Implementation and Enforcement of Law 
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Shanghai Starbucks Co., Ltd. v. Starbucks Corp. 
（2006）沪高民三（知）终字第32号 





Kieron Dwyer “Consumer Whore” Graphic, 1999 
http://www.illegal-art.org/index.html 



nonrivalrous consumption：one party’s use of the 

good does not interfere with another party’s use  

nonexcludability – once the good is produced, 

there’s no way to exclude others from enjoying 

its benefits 
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Public Domain 

Exlusive IP Rights 



John Lock: 
Labor theory 

Georg Wilhelm 
Friedrich Hegel : 
Personhood 

Jeremy 
Bentham:  
Utilitarianism 



 
 



1 
• Individualism: right-aware citizens 

2 
• Liberty 

3 
• Rationalism 



1 
• Collectivism (obligation-aware 

individual within a family,society) 

2 
• “Li”(order within family, society) 

3 
• Inward rationalism 



1898，the first Patent Regulation of Qing Dynasty failed. 

 

1902, 1903 IP clauses in commercial treaties with UK and USA. 

 

1904 “Interim Procedures for Trademark Registration “ 

 

1910 “Copyright Law of Qing Dynasty”  



 
 

 

Before 1980’s, no systematic IP legislation nor 

IP administrative authorities existed 
 

Argument on whether IP system should be 
established  

      -transition from planned economy  to 
market economy 

      -benefit or harm      
      -concept of intellectual property 



External 
Pressure 

Legal 
instrumentalism 



        
 

 
Trademark law 
      -entered into effect on March 1, 1983, amended 

respectively in 1993， 2001，2013  
 

Patent law 
      -Put into force on April 1, 1985, amended respectively in 

1992 and 2000 
 

 
Copyright law 
      -Enforced in 1990, amended in 2001 

 

1993: Anti-Unfair Competition Law 
1995: Regulation of Customs on Protection of IPRs 



Good News: 
 

• China has amended its IP laws substantially. 

• The TRIPs Agreement keeps China accountable. 

• Other WTO Members can use TRIPs as leverage 
with China 

Problems: 
 

• Cutting edge legal issues require further legislation. 

• Enforcement of IP laws is still to be improved.  



   

Registration 

Recordation 

Remedies 



 
-- Must file patent applications with 

State IP Office (SIPO) 

-- SIPO Regional Offices provide 

administrative enforcement  

-- Rights are territorial 

-- China is “first to file” country 

-- Use of registered patent agent. 

Patents 



  Must file trademark applications with the  

Chinese Trademark Office (CTO), which is part 

of the State Administration for Industry and 

Commerce (SAIC) 

 CTO is the most active TMO in the world 

  SAIC’s local bureaus provide administrative 

enforcement of trademarks throughout China 



  China does not grant trademark rights on 

use without registration (“first-to-file” 

system) 

  Do a trademark search 

  Have the trademark registered in  

Chinese and English 

  Secure other rights such as domain names 

and company names 

 



 Copyright protection is automatic: available 
for all works upon completion of creation. 
 

 There may still be reasons to register.   

Registration puts others on notice 

A registration may help to provide 
evidence in Chinese court. 



 You can record your patent,registered 
trademarks and copyrights with the Chinese 
Customs office to obtain customs and boarder 
protection(CBP) 

 This information is recorded (for a fee) and 
entered into an electronic database accessible 
by customs officers across the country.  The 
Customs offices use the information to 
actively monitor shipments and prevent the 
importation or exportation of infringing 
goods. 

 



Secret  

 

Commercial Value 



Trade secrets do not require registration. 

Principle law regarding trade secrets is 

“Law to Counter Unfair Competition” 

Principle administrative enforcement 

agency:  Fair Trade Bureau of SAIC.  



IP Protection 

Administrative 
Enforcement 

Civil 
Enforcement 

Criminal 
Enforcement 



Apple vs. Proview 



IP Development 

Apple 

Proview International 

Shen Zhen 

Proview 

Tai Bei Proview Trademark Transfer 















Xintong Tiandi: 
Sep. 29, 2007, No. 6304198, Class 18 leather, 
bags, wallets, leather strings 
 
Opposition by Apple denied by TMO (Reward 
No. 36529-2012) 
Application for review by Apple denied by TRB 
(Reward No. 135654-2013) 
Administrative lawsuit denied by Beijing No 1 
Intermediate People’s Court  

 Apple: 
May 20, 2004: No. 4073735 i-phone 
& drawing, class 9- telephone, 
mobile phone, approved on Oct. 7, 
2006 
 
Oct. 18, 2002: No. 3339849 I-
PHONE & drawing, Class 9- 
telephone, mobile phone, approved 
on Nov. 21, 2003 

 



 
 
Art. 13 



Art.16 (2)  TRIPS 
Article 6bis of the Paris Convention (1967) shall 
apply, mutatis mutandis, to services. In 
determining whether a trademark is well-
known, Members shall take account of the 
knowledge of the trademark in the relevant 
sector of the public, including knowledge in the 
Member concerned which has been obtained as 

a result of the promotion of the trademark  



 China joined the Paris Convention in 1985  
 
 China began observing the Paris Convention’s  
   standards in 1987, but did not include the 

provision on well-known marks until the 
amendments in the 2001 Trademark Law. 



 In 1996, SAIC the Interim Well-Known Mark 
Provisions as a framework for 
administrative determination and well-
known mark protection 

 In 2003, the Provisions on the 
Determination and Protection on Well-
Known Trade Marks (“WKTM”) replaced the 
Interim Well-Known Mark Provisions and 
defined well-known marks as those that are 
widely known to the relevant public and 
have a strong reputation within China. 
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Paragraph 1, Article 13 of 2013 Trademark Law: 
 
      “Where a trademark in respect of which the application 

for registration is filed for use for identical or similar 
goods is a reproduction, imitation or translation of 
another person's well-known trademark not registered 
in China and likely to cause confusion, it shall be 
rejected for registration and prohibited from use.”  
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Paragraph 2, Article 13 of 2013Trademark Law:  

      “Where a trademark in respect of which the application for 

registration is filed for use for non-identical or dissimilar 

goods is a reproduction, imitation or translation of the well-

known mark of another person that has been registered in 

China, misleads the public and is likely to create prejudice to 

the interests of the well-known mark registrant, it shall be 

rejected for registration and prohibited from use.”  
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Article 14 of 2001 Trademark Law: 

Account shall be taken of the following factors in establishment of a 
well-known mark:  

  (l) reputation of the mark to the relevant public;  

  (2) time for continued use of the mark;  

  (3) consecutive time, extent and geographical area of 
advertisement of the mark;  

  (4) records of protection of the mark as a well-known mark; and  

 (5) any other factors relevant to the reputation of the mark.  
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Administrative Authorities:  
(1) TMO: opposition / cancellation (3 year non-use) 
(2) TRAB: appeal / cancellation (well-known mark) 
(3) Local AIC: Infringement 
 
Judicial Authorities:  
Local intermediate courts (in hundreds) 
 
Note: 
(1) Court may order damages, while administrative authorities may not; 
(2) Judicial review of well-known mark recognition 
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 Requirement: Fame in China 
 
 Registered well-known mark:  
     cross class protection 
 
 Unregistered well-known mark:  
     same class protection 
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 China- Only recognize the fame in China 

 US – Worldwide fame, not necessarily limited in US 

 Need to harmonize the trade mark laws in terms to 

recognize the famous mark 

       Process of globalization 

       Development of Internet connection 
  



WIPO 

(International) 

TRIPS 

(multinational) 

TPP 

(bilateral) 

Susan K. Sell: Cat And Mouse: Forum-shifting In The Battle Over Intellectual Property 

Enforcement  



Industries 

NGO
s 

Govern
ment 

Susan K. Sell: Private Power, Public Law: The Globalization of Intellectual Property Rights (Cambridge 

University Press, 2003; published by China Renmin University Press, 2007)   

 
 



Why Shan Zhai? 

How to deal with Shan Zhai Companies? 

Why are some Shan Zhai companies 

successful? 



“Fearless Experimenter” 

Immature market 

Weak policy/regulation 

Slow response to market change 



OICQ 

Tencent 

QQ 



An ability to break into a market and establish a 

significant position quickly 

An ability to upgrade core capabilities and 

migrate up the value chain 

Source: Shanzhai: a Chinese Phenomenon, Booz & Company 

Investment in the future 



• The overall index of public cultural 
literacy on intellectual property is 
42.1(on 100 scale) 

The Survey on Public 
Cultural Literacy on 

Intellectual Property in 
China (2009) 

• 53.1% of buyers know that the 
product is an infringing one 

• 73.8% of buyers who have bachelor 
degrees or higher degrees know that 
the product is infringing product 

The Evaluation of the 
Effect of Public Notion for 

Intellectual Property on 

the Victimization of 
Intellectual Property 

(2007) 



Cultural  
Institution Culture Institution 



Private 
right 

Public 
interest 



Powerful is 
the humble 

Share vs. 
sheer 

competition 

Strong is 
resilient 


